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EASLEY, JUSTICE, FOR THE COURT:

1. This asbestos case is before the Court on interlocutory appeal. The Gorman-Rupp
Company (Gorman) filed the petition for interlocutory appeal chalenging the trid court’s
order denying its motion for summary judgment and its subsequent motion for reconsideration

of the motion for summary judgment.! The complaint filed on October 10, 2002, in the Circuit

1 While the motion for summary judgment was to dl seven plaintiffs, the motion
for reconsderation was only as to Pantiff, Bobby Hal. At the time of the reconsderation,
the trid court had dready severed the other four plaintiffs and dismissed two plantiffs as to



Court of Adams County, Missssppi, dleged persona injuries related from exposure to
asbestos products.

92. Seven plantffs were named in the complant, Bobby G. Hall, Thurman Ferguson,
Ddano Reeves, lsradl Stewart, Jr., Wilbet White, Aubrey Arnold, and James Hemphill.
Despite having various employments over their work histories, each of the plaintiffs shared a
common work site, Internationa Paper (IP), located in Natchez, Mississippi.

113. Two hundred and seventy-four (274) companies and corporate defendants were named
in the complant, as wdl as, John Does 1-100 (dl unidentified manufacturers, suppliers,
digributors and inddles of asbhestos-containing products) and 101-200 (dl unidentified
associaions and organizations which conspired with the manufacturers, suppliers, distributors
and inddlers of asbestos-containing products). Gorman, a pump manufacturer, was one of the
named defendants, and its answer to the complaint was filed on March 13, 2003. On March
1, 2004, Gorman filed its motion for summary judgment as to dl seven plantiff's cdlams. The
tria court heard the motion for summary judgment granting it in part finding no evidence of
conspiracy as to Gorman. Also, on March 16, 2004, the Paintiffs atorney agreed to dismiss
Wilbert White and Isradl Stewart as plaintiffs as to Gorman.  The trid court denied the
remainder of the motion for summary judgment.

14. On May 13, 2004, the clams of each plaintiff was severed by the trid court, and Hdl's
dam was set for trid on June 1, 2004. The other four plaintiffs cases were continued until

further order of the court. Gorman filed a motion for recondderation of the denid as to Hal

Defendant, Gorman.



which was denied by the trid court on May 19, 2004. Gorman sought leave to file an
interlocutory apped from thetrid court. Thetrid court denied the request.
5. Gorman sought permission for interlocutory appeal to this Court (1) alleging improper
use of unauthenticated documents by Hdl and (2) seeking adoption by this Court of the
“frequency, regularity, proximity” standard in Lohrmann v. Pittsburgh Corning Corp., 782
F. 2d 1156 (4" Cir. 1986), in the context of summary judgment for asbestos cases. Gorman
aso contends that Hdl did not establish that any Gorman pump used at IP in Natchez contained
any asbestos. On May 27, 2004, this Court granted the Gorman's extraordinary petition for
interlocutory apped. See M.R.A.P. 5. Due to the interlocutory appedl, the trial as to Gorman
was stayed, however, Hall went to trid as to the remaining defendants. Finding error by the
tria court, we reverse and render.

FACTS
T6. Seven plaintiffs filed suit in Adams County, Mississppi, aganst some two hundred and
seventy-four specificaly named defendants, dleging exposure to asbestos while employed at
vaious work gtes, induding IP. Gorman was one of the named defendants. During discovery,
the plaintiffs responded to the defendants master set of interrogatories and requests for
production of documents.
q7. Hdl did not specificdly identify any asbestos-containing products for which Gorman
migt have potentia ligbility and produced no documents related to Gorman's products. The
response provided by Gorman only liged a generic lig of products within IP without naming
the manufacturers of the products. All seven plaintiffs were deposed. In Hal’s depostion, he

testified that |P had Gorman “sump pumps, thrash pumps, sewage pumps.” Hall stated:



[Y]ou had a Gorman[-]Rupp, which was a sump pump, which is nothing but a

sewer pump. And it's [sic] collected and put it back into your sewer system so

you can send it back to waste treatment or whatever sewer outlet you had to take

up. But we had two of those mounted on the south side of the — in the machine

room.
In the excerpt from Hal’s depogtion, provided by both parties in the record excerpts, Hall did
not dtate that the Gorman pumps contained asbestos.  Furthermore, in his deposition Hemphill
testified that he did not have any knowledge of the Gorman pumps containing asbestos.
T18. During discovery, the Pantiffs sent the Defendants over 70,000 documents that were

produced by IP in Natchez in the unrlaed asbestos case, In Re: Asbestos Personal Injury
Cases, Aldridge Lead No. 7419-J, & al., in the Circuit Court of Adams County, Mississippi.?
The Pantiffs attempted to authenticate the documents by filing a motion to authenticate the
documents. At a hearing held on April 15, 2004, the tria court denied the Plaintiffs request
to authenticate the documents. The triad court found that the documents would have to be
authenticated for use at trid. Gorman argues that the documents were never authenticated for
use in the summary judgment proceedings as required by M.R.C.P. 56(c) and M.R.E. 901.

T9. Gorman adso asserts that the documents do not show that any Gorman asbestos-
containing products were in IP in Natchez. The only document that references Gorman is a
letter dated November 11, 1983, from J. H. Wright and Associates that references IP's recent
purchase order of a Gorman pump ataching a listing of recommended spare parts.  Gorman

contends that the letter is not admissble as it was never authenticated.

2 The documents were produced in response to a subpoena duces tecum to IPin
Natchez in the prior litigation involving the same IP fadility.
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110. The PHantffs rdy heavily on Gorman's response to the Paintiffs request for
admissons to prove that Gorman had asbestos-containing products in IP. In their response to
request number 1, Gorman stated:

Request No. 1: Admit that you are/were a miner, miller, manufacturer,
labeler, labelee, rebrander, rebrandee, <dler, supplier,
distributor, licensee, or licensor of ACP(s).

Response: Denied. Refer to Interrogatory Number 2. The text of
Interrogatory Number 2 is as follows. Gorman-Rupp
refers to its Prdiminay Statement and further objects to
this Interrogatory on the grounds that it is overly broad,
unduly burdensome, compound, vague and ambiguous.
Subject to and without waiver of the foregoing objections,
Gorman-Rupp did not rebrand its pumps, as it understands
the term. Some pumps may have incorporated asbestos-
containng gaskets and/or packing purchased by Gorman-
Rupp from vendors who primaily furnished materids
from the following manufacturers. Anchor Target,
Armgrong, Garlock, Velumoid, John Crane, Durametallic
and A Best Products Co. The paticular Gorman-Rupp
pumps with asbestos-containing packing and/or gaskets
were offered until approximately 1985 or 1986.

(emphasis added).

11. Gorman contends that it admitted that some pumps manufactured out of the scores of
modds it manufactured incorporated asbestos-containing components. However, it did not
state that any Gorman pump in IP contained asbestos. Gorman did not identify any pumps with
ashestos-containing components being sold or supplied to IP.  In its response to request for

admisson number 2, Gorman stated:

Request No. 2: Admit that you sold, supplied, or distributed your ACP to
International Paper.
Response: Neither admits nor denies — Refer to Answer to

Interrogatory Number 3. The text of Interrogatory



Number 3 is as follows Gorman-Rupp's available

records do not allow it to search for and identify the

sale of pumps to specific work sites.
(emphegs added). Gorman argues that after discovery the Plaintiff did not demondrate that
in fact a Gorman asbestos-containing model was present at the |P Site and caused the injury.

DISCUSSION

12. This Court applies a de novo standard of review on apped from a denid of summary
judgment by the trid court. Saucier ex rel. Saucier v. Biloxi Reg'| Med. Ctr., 708 So.2d
1351, 1354 (Miss. 1998). See also Jenkins v. Ohio Cas. Ins. Co., 794 So.2d 228, 232 (Miss.
2001); Russell v. Orr, 700 So.2d 619, 622 (Miss. 1997); Richmond v. Benchmark Constr.
Corp., 692 So.2d 60, 61 (Miss. 1997); Northern Elec. Co. v. Phillips, 660 So.2d 1278, 1281
(Miss. 1995).
13. Rue 56(c) of the Missssppi Rules of Civil Procedure provides that summary
judgment shdl be granted by a court if "the pleadings, depostions, answers to interrogatories
and admissons on file, together with afidavits, if any, show that there is no genuine issue as
to ay materid fact..". M.R.C.P. 56 (c); see Saucier, 708 So.2d at 1354. The moving party
has the burden of demondrating that there is no genuine issue of materid fact in existence,
while the non-moving party should be gven the benefit of every reasonable doubt. Tucker v.
Hinds County, 558 So.2d 869, 872 (Miss. 1990). See also Heigle v. Heigle, 771 So.2d 341,
345 (Miss. 2000). A fact is materid if it “tends to resolve any of the issues properly raised

by the parties” Palmer v. Anderson Infirmary Benevolent Ass'n, 656 So.2d 790, 794 (Miss.

1995).



114. “If, in this view, there is no genuine issue of materia fact and, the moving party is
entitled to judgment as a matter of law, summary judgment should forthwith be entered in his
favor. Otherwise, the motion should be denied.” Williamson ex rel. Williamson v. Keith, 786
So.2d 390, 393 (Miss. 2001). “Issues of fact sufficient to require denid of a motion for
summary judgment obvioudy are present where one party swears to one verson of the matter
inissue and another saysthe opposite” Tucker, 558 So.2d at 872.

Of importance here is the language of the rule authorizing summary judgment

‘where there is no genuine issue of material fact' The presence of fact issues

in the record does not per se entitle a paty to avoid summary judgment. The

court must be convinced that the factua issue is a materid one, one that matters

in an outcome determinative sense...the existence of a hundred contested issues

of fact will not thwat summary judgment where there is no genuine dispute

regarding the materid issues of fact.
Simmons v. Thompson Mach. of Miss.,, Inc., 631 So.2d 798, 801 (Miss. 1994)(citing Shaw
v. Burchfield, 481 So.2d 247, 252 (Miss. 1985)). The evidence must be viewed in the light
mogt favorable to the non-moving party. See Russell, 700 So.2d at 622; Richmond, 692 So.2d
a 61; Northern Elec. Co., 660 So.2d at 1281; Simmons, 631 So.2d at 802; Tucker, 558 So.2d
at 872.
15. To avoid summay judgment, the non-moving paty must establish a genuine issue of
materid fact within the means dlowable under the Rule. Richmond, 692 So.2d at 61 (citing
Lyle v. Mladinich, 584 So.2d 397, 398 (Miss. 1991)). "If any triable issues of fact exidt, the
lower court's decison to grant summary judgment will be reversed. Otherwise the decison is

afirmed.” Richmond, 692 So.2d at 61.

(A)  Unauthenticated Documents



116. Gorman states that the record is clear that the trial court relied on the unauthenticated
documents in deciding the summary judgment. Gorman argues that the tria court should not
have consdered the unauthenticated documentss. M.R.E. 901 provides that authentication or
identification of evidence is a condition precedent to admissbility. Gorman contends that
M.R.E. 901 has not been satisfied. Gorman also asserts that Hal has not complied with the
requirements of M.R.C.P. 56 (c) by submitting 70,000 unauthenticated documents, including
the letter dated November 11, 1983, from J. H. Wright and Associates that references IP's
recent purchase order of a Gorman pump, and no affidavit to support the documents.

17. The trid court's order denying the remainder of Gorman's motion for summary
judgment and the order denying reconsideration of the denid does not spedificdly state that
the trid court relied on the unauthenticated documents. However, the trial court's order on
recondderation does date that “there is evidence of the defendant’s product being present at
the work dte in question and proximity to it by the plaintiff.” In his depostion Hall stated that
there were two Gorman pumps in the IP plant, but he did not state that asbestos was present.
The unauthenticated letter only edtablished that a Gorman pump was sold to IP a some point
by J. H. Wright and Associates not that it contained asbestos components.

118. We find that under M.RE. 901 and M.R.C.P. 56(c) the unauthenticated documents
ghould not have been consdered. However, the trid court's order does not specifically
reference the documents in question. In any event, the letter does not place asbestos
containing products attributable to Gorman in the IP plant in Natchez.

(B) Frequency, Regularity, Proximity



119. Gorman asks this Court to adopt the “frequency, regularity, proximity” standardin

Lohrmann v. Pittsburgh Corning Corp., 782 F.2d 1156 (4™ Cir. 1986), in the context of
summary judgment for asbestos cases. In Lohrmann, the United States Court of Appeds for
the Fourth Circuit afirmed the directed verdict entered by the United States District Court of
Mayland a the close of the appellant's case in favor of Raymark, Pittsburgh Corning, and
Celotex. Id. a 1161. The court found there was “as a matter of law insufficient evidence to
show the necessary element of causation between the use of their products and Lohrmann's

clam of ashestos.” 1d. at 1162. The court reasoned:

As asbestos litigaion has developed over the past decade, most plantffs sue
every known manufacturer of asbestos products, and during the course of
discovery some of the defendants are dismissed on motions for summary
judgment because there has been no evidence of any contact with any of such
defendants asbestos-containing products. Other defendants may be required to
go to trid but succeed at the directed verdict stage. Some defendants settle
prior to trid, and these are usudly the defendants whose products have been
most frequently identified by the plaintiff and his witnesses as having been used
by the plaintiff or by othersin his presence or working near him.

Lohrmann, 782 So.2d at 1162. In Lohrmann, the digtrict court found that “the plantiff had
not proved a reasonable probability of causation between the plantff’'s disease and the
products manufactured by Raymark, Celotex, and Pittsburgh Corning.” The court concluded
that the didrict court was correct in its ruling and the “use of the ‘frequency, regulaity and
proximity test’ was appropriate in defermining whether the inferences raised by the testimony
were within the range of reasonable probability so as to connect a defendant’s product to the
plantff’s disease process.” Id. at 1164. The court stated that the “frequency, regularity and
proximity test” used by the didrict court in the context of asbestos cases was an application
of the principle stated in Lovelace v. Sherwin-Williams Co., 681 F.2d 230 (4" Cir. 1982). In

9



Lovelace, the court discussed the quantum of circumstantiad evidence necessary to support a
finding of a causa connection and that the permissble inferences must be within the range of
reasonable probability. 1d. at 241. See Lohrmann, 782 F.2d at 1163.
920. While Lohrmann did not address a motion for summary judgment, the principle has
been applied in the context of summary judgment. In Jackson v. Anchor Packing Co., 994
F.2d 1295, 1303 (8" Cir. 1993), the Eighth Circuit adopted the principle discussed by the
Fourth Circuit in Lohrmann holding:
Accordingly, asbestos plaintiffs in Arkansas must introduce sufficient evidence
to dlow a jury to find that more likdy than not their exposure to a particular
defendant's product was a subgtantial factor in producing their injuries We agree
with the digrict court that the "frequency, regularity and proximity”" test, as we
interpret it, provides the correct articulation of this standard in
asbestos-exposure cases. Consequently, to survive a motion for summary
judgment under Arkansas law, an asbestos plaintiff must show that the
defendant's asbestos products were used with sufficient frequency and
regularity in locations from which asbestos fibers could have traveled
(sic) to the plaintiff's work areas that it is probable that the exposure to
the defendant's asbestos products caused the plaintiff'sinjuries.
(emphasis added).
921. In Chavers v. General Motors Corp., 79 SW.3d 361 (Ark. 2002), the Arkansas
Supreme Court adopted a test to determine the admissible evidence that must be demonstrated
by the plantiff in order to survive a motion for summary judgment relying the Eight Circuit's
adoption of the Lohrmann test in Jackson, 994 F.2d a 1303. The court concluded that the
"frequency, regularity, and proximity" test is the correct test to apply. The requirements set

forthin Chaversare

(1) [Pantff] was exposed to a paticular asbestos-containing product made by
the [ Defendant],

10



(2) With sufficient frequency and regularity,

(3) In proximity to where [Plaintiff] actualy worked,

(4) Such that it is probable that the exposure to [Defendant’'s] products caused
[Aantiff’ g injuries,

795 S.W.3d at 369.

22. Thecourtin Chavers, 79 S.W.3d at 367-69, reasoned:

We fird condder Appdlant's agumet regarding the appropriate
gandard to be followed in delermining if there is proof of causation in the
present matter. Appdlant argues that it was error for the trial court to apply the
"frequency, regularity, and proximity" test to this case. This test represents
another approach to the causation andyss that has been adopted by a majority
of courts in deding with asbestos cases.... This test has its origins in Lohrmann
v. Pittsburgh Corning Corp., 782 F.2d 1156 (4th Cir.1986). There, the
gopellants appealed a didrict court's grant of directed verdicts in favor of the
manufacturers of asbestos-containing products. The appdlants requested that the
court adopt a rule that would find a jury question had been edtablished as to
whether that product contributed to the plaintiff's disease where the plaintiffs
present any evidence that a company's asbestos-containing product was at the
workplace while the plaintiff was at the workplace. In declining to adopt such a
broad standard, the Fourth Circuit noted that such a standard would be contrary
to Maryland's law on subgtantid causation. Instead, the court adopted the district
court's enunciated standard: "Whether a plaintiff could successfully get to the
jury or defeat a motion for summary judgment under such a theory would depend
upon the frequency of the use of the product and the regulaity or extent of the
plantiff's employment in proximity thereto." Id. a 1162. The Lohrmann court
further noted that such a rule was in effect a de minimis rue in that a plantiff
isrequired to prove more than a casua or minimal contact with the product.

In Jackson v. Anchor Packing Co., 994 F.2d 1295 (8th Cir.1993), the
Eighth Circuit Court of Appeds, in reviewing a grait of summary judgment,
afirmed the didtrict court and hdd that if the issue was presented to us, the
Arkansas Supreme Court would adopt the "frequency, regularity, and proximity”
test in determining whether proximate cause had been proven in toxic-tort
cases.... In dfirming the summary judgment, the Eighth Circuit noted that the
plantiffS expert witness did not visit the plant where the daleged asbestos
exposure took place to determine air-flow patterns and the extent to which
asbestos fibers could have been dissminated. Thus, the court determined that
this expert's dfidavit regarding the asbestos exposure was conclusory and did
not provide abasis for denying summary judgmen.

11



The Egnth Circuit agan applied this "frequency, regulaity, and
proximity” test to an asbestos case in Chism v. W.R. Grace & Co., 158 F.3d 988
(8th Cir.1998). There, the appdlants, survivors of a man who died from
malignant mesothelioma, sued the manufacturers of asbestos-containing
products, dleging that the decedent's inhalaion of asbestos from those products
caused his injuries. Noting that the Eighth Circuit, as wdl as a mgority of other
courts, had adopted the Lohrmann test in establishing causation, the court stated
that the test has four parts: (1) exposure to a particular product; (2) on a regular
bass, (3) over an extended period of time and (4) in proximity to where the
plantiff actudly worked. The court then concluded that the appellants had failed
to establish causation, because while they showed that the decedent was exposed
to Zonolite vermiculite on a regular basis, they faled to establish that that (sic)
product contained any asbestos that could have caused the asbestos-related form
of cancer that caused the decedent's death. Fndly, the court noted that the
gopellants had had (3c)ample time and opportunity to develop supporting expert
testimony in an effort to avoid summary judgment.

Smilaly, in Wright v. Willamette Industries, Inc., 91 F.3d 1105 (8th
Cir.1996), the court reversed a circuit court's judgment in favor of the plaintiffs,
holding that they failed to produce evidence that they were exposed to hazardous
levds of formadehyde from fibers that drifted from the defendant's plant....
[T]he court concluded that the appellees failure to prove exposure at hazardous
levels left them uncble to carry ther burden of proof on the issue of causation.

923. In Slaughter v. Southern Talc Co., 949 F.2d 167, 171 (5" Cir. 1991), the Fifth Circuit
sated “[tlhe most frequently used test for causation in asbestos cases is the
‘frequency-regularity-proximity’ test announced in Lohrmann.”  The court determined that
“Lohrmann recites the agppropriate test for a mnmum showing of producing cause in asbestos
cases” Id.

124. We find that the “frequency, regularity, and proximity” test discussed herein isthe
correct test to be gpplied in asbestos litigation and is hereby adopted by this Court. Based on
the record, Hdl fdls short of meding this test. Hal faled to submit any evidence that
demondrated that he had any exposure to an asbestos-containing product attributable to
Gorman.

12



925. Here, this Court does not have to aoply a detailed analysis under the*“frequency,
regularity, and proximity” test. Here, the evidence does not support that there is a fact in
dispute to support denid of Gorman's motion for summary judgment. Hall has presented
nothing to demondtrate that Gorman had any asbestos-containing product in IP in Natchez or
that Hdl was exposed to any asbestos-containing product atributable to Gorman that resulted
in his dleged injuries  Without more in the record, we find that summary judgment in favor
of Gorman is appropriate. Summary judgment is gppropriate where a non-moving paty who
will bear the burden of proof at trid does not establish the exigence of an essentiad dement
to his case. See Galloway v. Travelers Ins. Co., 515 So.2d 678, 684 (Miss. 1987). Mere
dlegations of facts are not sufficient to create a genuine issue of materia fact sufficient to
defeat a motion for summary judgment. Corey v. Skelton, 834 So.2d 681, 684 (Miss. 2003).
The trid court erred in denying Gorman's motion for summary judgment and subsequently

Gorman’s motion for recongderation of the summary judgment decision.

CONCLUSION
7126. We find the trid court erred in denying summary judgment in favor of Gorman.
Therefore, we reverse the judgment of the Circuit Court of Adams County, Missssippi, and
render summary judgment here in favor of Gorman-Rupp.
127. REVERSED AND RENDERED.
SMITH, CJ., WALLER AND COBB, P.JJ., CARLSON AND DICKINSON, JJ.,

CONCUR. GRAVES, J., DISSENTS WITHOUT SEPARATE WRITTEN OPINION. DIAZ
AND RANDOLPH, JJ., NOT PARTICIPATING.
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